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SUMMARY OPINION

LUMPKIN, VICE-PRESIDING JUDGE:

Appellant Jackie Dean Shepherd was tried by jury and convicted of First
Degree Arson (21 O.S.Supp.1996, § 1401), Case No. CF-98-252, in the District
Court of Wagoner County. The jury recommended as punishment five (5) years

imprisonment and the trial court sentenced accordingly. It is from this

judgment and sentence that Appellant appeals.

Appellant raises the following propositions of error in support of his

appeal:

I. Appellant should be relieved of the restitution ordered by the trial
court because: 1) the amount of Cheryl Shepherd's loss was not
determined with reasonable certainty and recovery has been waived;
and 2) the trial court could not delegate its sentencing authority to

the Department of Corrections.

II. Appellant was prejudiced by improper admission of other crimes
evidence.

IlI. The trial evidence was insufficient to support Appellant's
conviction for arson in the first degree.



After thorough consideration of these propositions and the entire record
before us on appeal including the original record, transcripts, and briefs of the
parties, we have determined that in Proposition I, Cheryl Shepherd has not
waived payment of restitution as the record does reflect some evidence of her
loss. This case is remanded to the District Court for a determination with
reasonable certainty of the amount of the victim's loss. See Honeycuit v. State,
834 P.2d 993 (Okl.Cr.1992). In remanding the case for a proper determination of
the victim's losses, the trial court is directed to limit those losses to the house
and contents therein which were damaged by Appellant's act of arson. The
Dodge Neon, which is the subject of another case, is not to be included in those
losses. Further, as conceded by the State, the trial court erred by delegating its
authority to order restitution to the Department of Corrections. See 22
O.S-.Supp.1998, § 991f. This error does not warrant vacation of the restitution
order, but underscores the need to remand the case to the district court for a
proper determination of restitution in accordance with this opinion and the
requisites of 22 0.S.Supp.1998, § 9911

In Proposition II, Appellant was not prejudiced by the introduction of
evidence of other crimes as Appellant received pre-trial notice of the evidence and
the evidence was probative of his motive and intent to harm Cheryl Shepherd.
See Short v. State, 980 P.2d 1081, 1097 (Okl.Cr.1999). In Proposition III, the

evidence was sufficient to support the conviction for first degree arson. See

Nunley v. State, 681 P.2d 771, 772 (Okl.Cr1984).



DECISION

The Judgments is AFFIRMED and the case is REMANDED a hearing on
restitution not inconsistent with this opinion.
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