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¢ Introduction

The mission o the Oklahoma Indigent
Defense System is to provide indigents
with legal representation comparable to
that obtainable by those who can afford
counsel and to do so in the most cost
effective manner possible.

OIDS fulfills the magjority o the State's
obligations under the Oklahoma and
United States Constitutions to provide
legal representation to certain Oklahoma
citizens who are charged with criminal
offenses.

OIDS was created after the Oklahoma
Supreme Court decided State v. Lyneh,
1990 K 82, 796 P.2d 1150. The
Supreme Court held that Oklahoma's
method o compensating private
attorneys in court-gppointed criminal
cases at the trial level was
unconstitutional under the State
Constitution.

In response to Lynch, the Oklahoma
Legislature undertook sweeping reform
o theState's delivery d criminal defense
services. Legislative action resulted in
the Indigent Defense Act, which created
OIDS as a new state agency under 22
O.S §8§ 1355 et seq., effective July 1,
1991. The Actinstituted major changes
in the funding and delivery of defense

chapter

I

services at trial and on appeal.

Before the enactment o the Indigent
Defense Act, criminal appeals in court-
appointed caseswerethe responsibility of
the Oklahoma A ppellate Publio Defender
System (APD). The APD began in 1979
as a federaly-funded project at the
Oklahoma Center for Criminal Justice
and by 1988 had evolved into a small
state agency that represented indigents
on appea in state court and, in death
penalty cases, in federal court.

The APD became a part & OIDS under
the Indigent Defense Adt in 1991 and
continued its representation o indigents
on appeal. The Act aso created a
divison within OIDS to represent
indigents at trial who were charged with
capital murder offenses and directed
OIDS to begin aocepting court
appointments to provide Ilegal
representation in non-capital casesin 75
counties beginning July 1, 1992, its
second year of operation.

OIDS’s responsibilities are defined by the
Indigent Defense Act and have changed
with statutory amendments over the
thirteen-year history o the agency. The
agency's fundamental duty is to provide
trial, appellateand capital post-conviction

)
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criminal defense servicesto persons who
have been judicially determined to be
entitled tolegal counsel at State expense.
The agency consists o four program
areas:. the General Operations Program,
the Trial Program, the Appelate
Program and the DNA Forensio Testing
Program. The Trial Program oonsists o
the Non-Capital Trial Division and two
capital trial divisions: Capital Trial
Norman and Capital Trial Tulsa. The
Appellate Program contains the General
Appeals Division, the Capital Direct
Appeals Division and the Capital Post-
ConvictionDivision. These programsand
divisions are discussed in more detail
throughout this report.

OIDS represented a total o 39,125 court
appointments in Fiscal Year 2004 in all
divisions o the agency. The breakdown
by divisionis asfollows:

Non-Capital Trial:

Staff 8,979

Conflicts 704

Contracts 30,624
Capital Trial - Norman 40
Capital Trial - Tulsa 45
General Appeals 600
Capital Direct Appealsan_d 85
DNA Program
Capital Post Conviction 45

Executive Division Conflicts:
Capital Trial Divisions
Non-Capital Direot

Appeals
Capital Direct Appeals 2
Capital Post Convietion 9

TOTAL 39,125

Giventhe nature o criminal cases, most

cases span more than onefiscal year. In
complex cases, such as death penalty
cases, OIDS may represent a client for
three or more years. Accordingly, the
total number o cases handled during a
fiscal year includes appointments
pending from the prior fiscal year in
addition to the current year court
appointments.

OIDS is appointed by the trial and
appellate courts of Oklahoma after an
indigence determination is made by the
court. OIDSissubject to appointment to
providetrial representationinnon-capital
oriminal oases in 75 o Oklahoma's 77
counties.

OIDS oontracts with private Oklahoma-
licensed attorneys to handle 100%6d the
indigent non-capital trial caseload in 59
counties and a portion o the caseload in
1 county. Ini5counties, staff attorneys
handle 10026 0f the indigent casel oad,
and in 1 county they handle a portion of
the indigent caseload. In 1 of these
counties, responsibility for the non-
capital trial indigent caseload is shared
between contraot attorneys and staff
attorneys. Private attorneys handle the
majority o the System's conflict cases.

In death penalty cases and non-capital
appeals, attorneys employed by OIDS are
assigned the case after OIDS has been
appointed by a district oourt or the
Oklahoma Court of Criminal Appeals.

% Funding

At thetime d itscreationin 1991, OIDS
received federal funding as a federal
resource center responsible for providing
state and federal post-conviction and
habeas representation in death penalty
cases. This funding ended in October
1995, when Congress closed all o the

2004 Annual Report % 2
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federal resource centers in the country.
OIDS was farced to seek state
appropriations to replace the federal
funds that had been used for state post-
conviction representation.

During its thirteen-year history, OIDS
repeatedly has been forced to seek
supplemental appropriations from the
Legislature. Thefirst, received in early
19/92, averted a shutdown o the agency
spon after it was created. The original
funding mechanism, a$13.00 inerease in
statutory court costs on traffic tickets
issued by the Oklahoma Highway Patrol,
did not generate enough revenue for
OIDS to meet its payroll.

OIDS funding for Fiscal Year 1993,
through direct appropriations, included
an additional $6 million to finance the
cost of contractingwith privateattorneys
around the State to initiate OIDSs
statewide defender servicesin noncapital
trial casesin 76 counties. These fiscal-
year contracts are awarded by the OIDS
Board after considering offerstocontract
submitted by private attorneys on a
county-by-county basis.

In Fiscal Year 1994, the Legislature
reduced OIDSs appropriation by $1
million based on a prediction that the
difference in prior and current- year
appropriations would be made up by
revolving fund collections of OIDS’s
share of fees assessed against criminal
defendants.

In Fiscal Year 1995, OIDS received no
additional appropriated funds except for
astate pay plan. Revolving fund income
fell drastically, from $1.5 million in
Fiscal Year 1992 to $94,079 in Fiscal
Year 1995. In Fiscal Year 1996, OIDS
appropriations were reduced by 2.5%,
followed by the loss of all federal funding
in October 1995. OIDS requested a

Fiscal Year 1996 supplemental
appropriation of $1.4 million, but only
received $240,000.

InFiscal Year 1997, OIDS agai n suffered
a funding crisis. The effect of the
previousfiscal year's fundinglosses was
compounded by the veto o an
appropriation o $919,165for Fiscal Y ear
1997. These funding losses resulted in
OIDS being fiscally unable to award
annual contracts to the private attorney
providers for .non-capital trial
representation. OIDS was forced to
assignoasestaprivateattorney providers
on a case-by-case basis at hourly rates.
The result was significantly higher costs
to the agency. In March 1997, OIDS
received a supplemental appropriation in
the amount of $2.1 million to fund the
noncapital trial representation costs.

INn Fiscal Year 1998, OIDS received
$666,000 in additional appropriations to
annualize the previous year's
supplemental appropriation.

After five years of service, the previous
Exeoutive Director submitted his
resignation to the ageney’s governing
Board on ,August 8, 1997. The Board
sel ected the ecurrent Executive Direotor,
who assumed his duties on December 1,
1997. With the change in agency
management, anintensivereview of all of
OIDS programs began. M any
deficiencies in OIDS delivery of services
were identified.

For Fiscal Year 1999, OIDS received
$652,521 in additional appropriations to
address some of the identified
deficiencies. Thisadditional funding was
used to pay for mandatory state pay
raises and increased benefit costs, a
much needed new telephone system,
increased staffing in the Executive
Division, and costs associJed with the

y

Introduction

2004 Annual Report % 3



opening o satellite offices by the Board
to represent the non-capital trial clients
in those counties where acceptable
contractswith private attorney providers
could not be obtained. The additional
staffing was added to address identified
deficienciesin OIDS ability to track and
report financial and caseload data, to
provide data processing support, and to
improve the agency's ability to comply
with state and federal law.

|

By the fall of 1998, the Executive
Director recognized that OIDS would not
be able to meet its Fiscal Year 1999
obligations because o the continued
effect of the non-capital trial
representation crisisinFiscal Y ear 1997.
Management projected a $1.3 million
shortfall in funds needed for Fiscal Year
1999 professional services for both the
Trial and Appellate Programs, including
funds for private-attorney expenses,
experts, and investigatorsin both capital
and non-capital cases. A supplemental
appropriation in that amount was
obtained in the spring o 1999.

The Fiscal Year 1999 supplemental
appropriation was subsequently added to
the agency’s appropriation base
beginning with Fisoal Year 2000. This
annualized appropriation enabled the
agency to continue to contract with and
pay its conflict and overload attorneys,
expert witnesses, investigators and
translators.

For Fiscal Year 2002, OIDS initial base
appropriation amount was $16,042,393.
However, beginning in January 2002, a
state-wide revenue shortfall resulted in
across-the-board all ocation reductions by
the Oklahoma Office o State Finance.
The agency's dlocation reductions
totaled $607,354 in Fiscal Year 2002,
leaving it with an actual appropriationin
the amount of $15,435,039 by the end o
the year.

During May 2002, the Executive Director

developed a plan to ensure better and
more cost-effective expert services were
provided to agency clients. 'He created
two separate areas within the Executive
Division to address all of OIDS client
needs for forensic and psychological
services. The Chief o Forensic'Services,
a DNA Expert, and the Chief of
Psychological Services, an
attorney/psychologist, assists the
Executive Direotor in determining what
services are appropriate for eaoh
individual client. These two OIPS
professionals meet with attorneys and
experts, and either perform therequested
testing or evaluation for the client, or
make recommendations to the Exeoutive
Director as to the appropriate expert to
be used. Thisprocess enables the agency
to be more effective and utilize tax
dollars more efficiently.

OIDS initial base appropriation amount
for Fiscal Year 2003 was reduced by
$802,120. Beginningin September 2002,
the continuing statewide revenue
shortfall resulted in new allocation
reductions, totaling $1,196,361 through
the remainder of thefiscal year.

To address funding reductions, OIDS
initially implemented a furlough plan
beginning July 2002. The furlough plan
providedthat all agency employeeswould
be furloughed a maximum o two days
without pay per pay period. The plan
continued untit September 2002.

The rapidly deteriorating budget picture
forced OIDS to take further drastio
measures. |t adopted areduction-in-force
plan, which eliminated 27 positions,
including 10 attorney positions, effective
December 31,2002. Whilethereduction-
in-force hindered the agency's ability to
effectively represent its clients, the lack
d adequate funding left it with no viable
alternatives.

Another critical measure Lken by OIDS
was to decline to enter into private

2004 Annual Report & 4
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conflict counsel contracts, where agency
attorneys Or county contract attorneys
were unable to provide representation
due to a conflict of interest. The agency
filed motions to vacate agency
appointments in conflict cases arising
throughout the state, on the basis that
unencumbered funds did not exist to pay
for conflict counsel, and to enter into
such contracts would violate the State
Constitution, as well as the Central
Rurchasing Act and the Oklahoma
Criminal Code. The District Court of Kay
County denied two such motions filed in
two separate criminal cases, prompting
the agency to seek a writ o prohibition
against the district court in the
OklahomaSupreme Court. Upon refusal
of the Oklahoma Supreme Court to
assume original jurisdiction, the district
court issued contempt citations against
the Executive Director directing him to
show cause why he should not be held in
contempt for refusing to provide conflict
counsel. The contempt citations
prompted the Executive Director tofilea
petition for writ of prohibition in the
Oklahoma Court of Criminal Appeals.

On November 26, 2002, the Court of
Criminal Appeals issued its order in
Bednar v. District Court of Kay County,
2002 OK CR 41, 60 P.ad 1. The court
first held that contempt proceedings were
not properly before the court, as other
adequateremediesexisted. However,the
court stated that the issues presented in
the case were complex and involved
multiple conflicting constitutional and
statutory provisions, such as the
prohibition from entering into a contract
if unencumbered funds are unavailable.
The court further stated that the case
raised important separation of powers
questions and potential conflicts in
jurisdictionbetween it and the Oklahoma
Supreme Court. More importantly, the
court affirmed the State's ultimate
responsibility to provide counsel,
regardless of whether counsel is
furnished and paid by OIDS, the court

Judiciary, Safety & Security Agencies
FY2004 Budgeted Expenditures

Other Agengies,
59%

Judiciary,
10.2% \

Public Safety,
10.8%

District
Attorneys, 4. 6%

OIDS, 2.5%

Corrections,
&6 0%

fund or the general fund. Therefore, the
court ordered thedistrict court to provide
counsel at State expense by December 6,
2002, or thedefendants in theunderlying
criminal cases would be released.

As a result, the Governor-Elect, the
Senate President ProTempore Designate,
the Speaker o the House, and the Chief
Justice and Vice-Chief Justice of the
OklahomaSupreme Court entered into an
agreement providing that the court fund
would guarantee payment for conflict
counsel representation until the
Legislature provided supplemental
funding. Theagreement becameeffective
December 5, 2002. OIDS was then able
to enter into contracts with private
conflict counseltoproviderepresentation
toits clients.

In May 2003, OIDS received a $600,000
supplemental appropriation for the
purpose of payment for conflict counsel.
However, that amount was not
annualized for Fiscal Year 2004. The
adjusted final appropriation received for
Fiscal Year 2004 was $14,243,912.

OIDS is funded by the Oklahoma
L egislature through appr ations from
the State's general revenue fund. OIDS
also receives a varied and unpredictable

Introduction
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amount d funds from the costs o
representation assessed against a
criminal defendant in certain cases.
These assessments, authorized by
Section 1355.14 o the Indigent Defense
Act, if collected, are deposited in the
Indigent Defense System Revolving
Fund.

The agency would note that each year,
about half of its entire budget finds its
Way back into the Oklahoma economy
through expenditures to private firms
and individuals for professional and
support services.

2004 Annual Report % 6
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~ chapter

+ General Operations

| Progmm |

The Executive Division is charged with
the responsibility o managing and
operating the agency and implementing
thelndigent Defense Act. By statute, the
Executive Director is selected by and
serves at the pleasure of the agency's
governing Board. The five members on
the Board are appointed by the Governor
with the advice and consent of the
Senate.

To aid the Executive Director in the
implementation of the Indigent Defense
Act and agency operations, the Executive
Division is staffed with administrative,
finance and computer operations
personnel.

OIDS provides legal representation
through the services of staff members
and by contracting with private
attorneys, - experts and investigators.
OIDS employed 121 full-time staff
members at its main offices in Norman
and its satellite offices in Sapulpa,
Okmulgee, Mangum, and Clinton.

In Fiscal Year 2004, the agency entered
into 470 professional services tontracts

with private attorneys, experts and
investigators.to provide defense services
In court-appoi ntgd cases. eT‘%esgxecutlve

Division services these contracts in
addition to providing support servicesto
its staff attorneys and investigators.

2004 Anmnual Report % g
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% Legislation

OIDS sponsored one piece d legislation
during the 2* Session o the 49"
L egislaturewhichwas passed and signed
by the Governor.

Senate Bill 1399 amended 22 OS §
1355.14, which provides for assessment
o costs of legal representation to OIDS
c}i/ents. Prior to the amendment, there
was nostate-wide uniformity in such cost
assessments. Thisbill was requested to
ensure not only uniformity but also an
increase in assessments and an increase
in collectionsof those assessments.

The bill provides that upon a plea o
guilty, costs shall be $150 for a
misdemeanor and $250 for afelony. For
a case tried to a jury, $500 for a
misdemeanor and $1,000 for a felony.
For ahearing on an application to revoke
a suspended sentence or accelerate a
deferred sentence, $200 for a
misdemeanor and $300 for afelony. For
all other criminal proceedings, the
assessment shall not exoeed $250. The
costs shall be assessed unless ordered
waived upon good cause shown by the
defendant, or unless another amount is
specifically requested by the defendant's
counsel and approved by the court.

Senate Bill 1399 also contains an
unrelated provision requiring municipal,
county and state forensic laboratories to
providel aboratory examination reportsto
OIDS regarding cases accepted for
investigation under the DNA Forensic
Testing Program, 22 0.8, § 1371.1 et
seq. Thisprovisionis designed to avoid
costly re-testing of evidence.

Senate Bill 1399 became effective April
19,2004.

o website

OIDS website providesi nformation about

the agency, how to apply for DNA
testing, resources for public defenders
and others interested in criminal law
issues, answers to most frequently asked
qguestions and notices d training
opportunities. The website can be
accessed at www.state.ok.us/~ oids Or
through the State website at
www.youroklahoma.com, by selecting
" Agency Directory.” The OIDS website
contains many links, including those for
legal researoh, unpublished Court of
Criminal Appeds opinions issued since
July 1999, and official agenoy forms used
by OIDS : contractors, experts and
investigators.

L/

%+ Training Program

The Indigent Defense Act requires OIDS
to provide training for its staff members
and private attorneys who are under
contract with OIDS to accept court
appointments. A training plan was
implemented that focused on utilizing in-
state and out-of-state experts to conduct
seminars for OIDS staff members and
private attorneys.

OIDS co-sponsored the Patrick A.
Williams Criminal Defensel nstituteheld
June 24-25, 2004. It included
presentatiohs on such diverse topics as
crime scene reconstruction, defending
DUI casesand case strategiesfor defense
lawyers.

% office Relocation

The Oklahoma Indigent Defense System
officeshad been located on the campus of
the University o Oklahoma. Heowever,
due to growth of the University and
expansion o its offices, OIDS was
notified d the need to locate new space.
Subsequently, arrangements were made
withthe Okl ahomaDepa.rtn};e'_nt o Mental
Health and Substance Abujge Services to
renovate space at Grif Memorial
Hospital. During Fiscal Year 2003,
partial space wascompleted, enablingthe

General Operations Program
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Executive and Non-Capital Trial
Divisions 'to move. Remodeling was
completed during Fiscal Year 2004,
enabling the Capital Direct Appeals and
Capital Post-Conviction Divisionsto move
during July and the Capital Trial
Normanand General AppealsDivisionsto
move during November.

s Conflict Caseload

During Fiscal Year 2004, the Executive

Division contracted with outside

attorneysfor representation on a total of
23 cases.

The year began with 4 pending death
penalty cases. Appointmentsin 3 new
cases were received. One death penalty
case was concluded, and 6 were carried
over into Fiscal Year 2005.

Additionally, the Executive Division
started Fiscal Year 2004 with 1 pending
capital direct appeal case and received 1
new case during the year. Neither case
was concluded, resulting in both being
carried over into Fiscal Year 2005.

Three non-capital appeal cases were
pending at the beginning of the fiscal
year with the Divisionreceiving 2 new
conflict appointments during this period
of time. No cases were concluded with a
total of 5 carried into Fiscal Year 2005.

TheExecutiveDivisionbegan Fiscal Y ear
2004 with 7 pending capital post
conviction cases. Two new appointments
were received and 1 case was concluded,
with a total of 8 carried into Fiscal Year
2005.
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chapter

o Trial Program

The Trial Program consists d three
Divisions which provide Ilegal
representation to agency clients who
have been judicially determined to be
unableto afford counsel todefendagai nst
criminal charges brought by the State in
district court. OIDS is appointed by the
district courts to represent these
defendants.

Theright to counsel at State expensewas
established by the United States
Supreme Court in Gideon v. Wainwright,
371 U.S. 335(1963). Theright to expert
assistance at State expense was
established by the United States
Supreme Court in Ake ¥ Oklahoma, 470
U.S. 68 (1985).

<  Non-Capital Trial Division

The Non-Capital Trial Divison (NCTD)is
responsible for defending indigent
criminal defendants charged with
offenses punishable by incarceration.
Casesrangefrom traffic offensesfiledin
state court to non-capital first degree
murder. NCTD’s area d responsibility
spans seventy-five (75) counties, with
Oklahoma and Tulsa Counties being
excluded. 'Thus, NCTD represents the
agency's largest group d clients. In

Fisca Year 2004, the Divison receved
28,661 new ‘'appointments - a 6.9%
increase over Fiscal Year 2003.

% Non-Capital Trial Legal Representation

In accordance with the Indigent Defense
Act, NCTD provideslegal representationin
the seventy-five(rs)counties for whichitis
responsible in three ways:

(D) flat-rate fisoal year contracts with
private attorneys,

(2) satellite offices with salaried staff
attorneys; and

(3) assignment o econflict and over-load
cases to private attorneys who have
agreed to accept such cases at
established agenoy hourly rates,
subjeot to statutory maximumsset by
the Indigent Defense Act.

InFiscal Year 2004, the Divison'scaseload
was handled as follows:

(1) Flat-rateFiscal Yeear Contraets: In59
counties, all NCTD representation
was provided viasuchcontracts. In1
other county (Blaine), a portiond the
Division's representation was
provided viacontraot. .

2004 Annual Report % 13

Trial Program



(2) Staffed Satellite Offices: NCTD
operated 4 satellite offices. Clinton,
Mangum, Okmulgee and Sapul pa.
These offices handled the entire
caseload in 15 counties and part of
the caseload in 1 other. |n Fiscal
Year 2004 the Non-Capital Trial
Division satellite offices were
staffed with 21 attorneys who
handled 6,979 aotive cases, a 7.1%

s increase over last fiscal year. The

' average staff attorney handles 185
felonies, 46 juvenile cases, 85
misdemeanor cases and 16 traffic
cases per year, for an average of
332 cases. According to a formula
utilized by the National Legal Aid
and Defenders Association, eaoh
satellite office attorney does the
work of 1.71 attorneys who operate
inonly one courthouse. All satellite
office attorneys handle work in
several district courts.

(3 Conflict/Overload Counsel: Since
Fiscal Year 1998, OIDS has made a
concerted effort to ensure that
Non-Capital Trial Division
fiscal-year contracts are adequately
staffed by givingweight, during the
contracting process, to the number
of law firms participating in an
offer. During Fiscal Year 2004,
NCTD assigned 494 conflict casesto
conflict counsel. Four Hundred
Forty-four of those cases were
assigned tooutside conflict counsel,
while 60 were assigned to the
various satellite offices.

*¥*  Discussion

The OIDS Board awards fiscal-year
contracts to private attorneys to provide
non-capital trial defense services on a
county-by-county basis. In response to
the agency's solicitations each year,
private attorneys offer to provide
criminal defense services in felony,
misdemeanor, traffic and (delinquent)
juvenile casesin oneor more countiesfor

a flat annual rate. The Board awards
fiscal-year contracts in June, after the
System'sappropriationbill hasbeen signed
into law but only a week or two before the
contract term begins on July 1. The
contracting prooess is volatile, not only in
terms o the number of offers, if any,
received for any particular county, but also
the oost of any contract awarded. As a
result, the agency's ability to provide
contract coverage in many counties,
especially the smaller, more rural ones, is
unpredictable. Historically, theagency has
spent one-third to one-half of its total
budget on these fisoal-year contracts to
provide non-capital legal representation.

When the agency is unable to obtain a
fisoal-year contraot for indigent criminal
defense work in a county the Board has
two options: (1)establish a satellite office
with salaried attorneys to accept the
System's appointments in the affeoted
county under Section 1355.9 of the
Indigent Defense Aot or (2) assign the
System's appointments in that county to
private attorneys who have agreed to
accept cases on a case-by-case basis at
established agency rates ($60/hr. for
in-court legal services, $40/hr. for
out-of-oourt legal services) under Seotion
1355.8(DX8) of the Indigent Defense Act.

In Fiscal Year 2004, the Non-Capital Trial
Division's satellite offices served the
following counties:

% Clinton Office

Custer

Dewey

Ellis

Roger Mils

Washita

Woodward

« Blaine @l of the Division's delinquent
juvenile, misdemeano? and traffic

casel oad) )

Trial program
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% Mangum Office

Beckham
Greer
Harmon
Kiowa
Jackson
Tillman

% Oknmlgee Office

o Okfuskee
* Okmulgee (2 courthouses)

% sapulpa Office
* Creek (3courthouses)

As indicated above, satellite offices
continued to handle each other's conflict
casesas well asconflicts casesarisingin
adjoining counties covered by fiscal year
contracts.

< overdll caseload

In Fiscal Year 2004, the Non-Capital
Trial Division received a total of 24,187
new contract cases, of which 207 resulted
in conflicts. As a result, 23,980 new
cases were handled under the county
contracts. This represents a 7.4%
increase in appointments from the
previous year. OIDS Non-Capital Trial
Division satellite offices received 4,474
new cases, o which 287 were conflicts.
Thus, the satellite offices handled 4,187
new cases in Fiscal Y ear 2004.

Total new cases for the division equaled
28,661, an increase o 6.9% over Fiscal
Year 2003. Thelist o countiesin order
d descending caseload shows that
Cleveland County had the highest
number o cases (1,454), while Harper
had the lowest (6). See Appendix A.
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OKLAHOMA INDIGENT DEFENSE SY STEM
Non-Capita Trial Divison
Actua FY-2004 Workload
July 1, 2003 through June 30, 2004

SUMMARY OFALL CATEGORIESOF APPOINTMENTS

TYPE OF APPOINTMENT FELONY ' JUVENILE MISD. TRAFFIC TOTAL

]

i

HFY-2004 Contract LESS | 14, 940 ! 2, 506 5, 997 537 23, 980
I

Conflicts

/PI us Contract Carry- 4.118 1,040 1,404 82 6,644
Over from Prior Fiscal
Y ears

Total Contract Workload

19,058 3,546 7,401 619

2004 Satellite Office 2,425 416 1,105 241 4. 187
LBSSConflicts

Plus Satellite Office 1, 469 540 686 97 2,792 I
Carry-Over from Prior
Fiscal Years

Total Satellite Office 3,891 956 1,791 338 6,979
Workload

Contracts 150 25 30 2 . 207

|
|
FY-2004 ' — II

Conflicts | Satdllite 232 19 | 24 12 287
‘ Offices ' ‘
Conflicts Contract i} 72 11 16 2 101
Carry- Counties ’

Over from

Prior Satellite 73 20 16 0 109
Fiseal Office

Years Counties ‘

Total Conflicts Workl_oad 454 55 70 16 595

"TOTAL FY-2004 NCT [ 23,479 ' 4,577 | 9,278 | 973 | 38, 307

Workload | | |
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% Capital (Death Penalty) Trial Representation

The Capital Trial Divisionsin Norman and Tulsa are assigned the task o representing
indigent defendantsin cases where the State isseeking the death penalty. They further
represented clients in Oklahoma and Tulsa Counties assigned prior to May, 2003 when.
the public defender had a conflict of interest. Legal services are provided by salaried
attorneysand investigators, assisted in some cases by private attorneys under contract
to serve as co-counsel and by contracts with expert witnesses.

The Capital Trial Divisionsin Norman and Tulsaoperate asseparate law firmsfor conflict
purposes. If one of the Divisionsecannot accept a court appointment because o a conflict
o interest arising from another court appointment, the case isgenerally assigned to the
other Division. If neither Division can accept the court appointment, OIDS contraots with
private counsel to represent the client under the provisions of the Indigent Defense Aat,
Sections 1355.7 & 1388.13.

The Capital Trial Divisionsbegan Fiscal Year 2004 with 38 pending trial level oases. A
total of 70 trial level cases were handled during this time with 38 completed. Results of
these cases conoluded during Fiscal Year 2004 are shown in the chart below, and are
discussed by each Division in the following sections.

Further, the Capital Trial Divisionsbegan Fiscal Y ear 2004 with 11 appeal s carried over
from Fiscal Year 2003. These two Divisionsreceived new appointmentsfor appealsin 4
cases during thefisoal year, bringing the total appellate caseload for Fisoal Year 2004 to
15 cases. The Capital Trial Divisions concluded 1 appeal by the end o the fiscal year,
resultingin 14 appeals carried over into Fiscal Year 2005.

Capital Trial Case Results
Norman and Tulsa Divisions

Conflict of
Interest Reduced
Bill Not Filed 5 by ate Counee MEFES/Term Of
3 < \ r1vateﬁ Ounse. Years

5
Other
2

Dismissal of
Charge

1 Death Sentence

Death Penalty 2
Dropped (NCT) Life
2 5 Life Without
Parole
11
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Cam’ta{ Trial Divison - Norman Oﬂjce

The Capital Trial Division-Norman was
the agency's original Division to
represent clients in death penalty cases.
The Division represents defendants in
capital casesfiled in 45 counties and has
primary responsibility for confliots
arising in the remaining counties. In
May 2003 the Division ceased receiving
new confliet cases from Oklahoma
Cyunty.

i

Fiscal Year 2004 was marked by several
personnel changes for the Division. The
year began with 9 attorneys, 6
investigators and 3 full-time support
personnel. Due to a combination o
transfers, resignationsand terminations,
the year ended with 8 attorneys, 5
investigators, 2 full-time support
personnel and 1 support personnel
reclassified as part-time. The changes
resulted in one Division Chief returning
to the Capital Trial - Tulsa Division.
Also, 3 attorneys transferred from
Capital Trial Divison - Tulsa to the
Capital Trial Division Norman,
including the current Division Chief.

In spite of the changes, the Division
maintained its level of excellence in
obtaining results for clients with no
death penalties resulting from 20 cases
concluded during thefiscal year.

% Trial Caseload

TheCapital Trial Division-Normanbegan
Fiscal Year 2004 with 22 pending death
penalty cases. The Division received
appointmentsin 13 new casesduring the
fiscal year, bringing the total caseload for
Fiscal Year 2004 to 35 cases. By theend
of the fiscal year, 20 cases were
concluded and 15 were carried over into
Fiscal Year 2005. Fiscal Year 2004 was
the first full year the Division did not
receive new conflict case appointments
from Oklahoma County. However, the

Division began Fiscal Year 2004 with 6
Oklahoma County cases @ pending and
2 inactive status) and ended the year
with 1 pending, 2 inactive and closing 3.

¢ TFiscal Year 2004 Results

Result of 1 case tried in Fiscal Year
2004:

¢ 1 life without parole sentence
(client pro se court appointed
standby counsel)

Results of 13 cases in which a guilty
plea was entered:

o 6 life without parole sentences
{first degree murder)

0 2 life sentences (irst degree
Murder)

¢ it lifesentence (chargereducedto
first degree manslaughter)

0 1 - 45 year sentence (charge
reduced toseconddegreemurder)

0] 1 - 35 year sentence (charge
reduced to first degree
Manslaughter)

0 2 - 25 year sentences (charges
reduced to first degree
Manslaughter)

% Final Results of Trial Cases Concluded

Result Cases

Life without parole 7
Life with parole 3
Reduced charge/term of years 4
Death penalty dropped - 2
referred to Non-Capital Trial

Conflict of interest 3
Private counsel 1

Total 20

I n addition, an evidentiary hearing was
handled by the Capital Trial Division -
Normanfor the Post Conviction Division
and was not counted as ope%‘ned or closed.
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< appellate caseload

TheCapital Trial Division-Norman began
Fiscal Year 2004 with 3 pending death
penalty cases (1 death penalty case
carried over from FY 2003; 1 death
penalty case carried over from FY 2002;
and 1 death penalty oase carried over
from FY 2001). The Division retained
appointments for appeals in 2 cases
during the fiscal year, bringing the total
gaseload for Fiscal Year 2004 to 5 cases.
Capital Trial-Norman had no appeals
concluded by the end of the fiscal year
and 5 cases were carried over into Fiscal
Y ear 2005.

% Capital Trial Division - Tulsa

The Capital Trial Division - Tulsa was
oreated at the beginning of Fiscal Year
1997 to represent clientsin counties in
the eastern-northeastern area o the
State. Historically, that region produced
a significantly higher number of first
degree murder charges than the
remainder of the state, and the new
Division was necessary to reduce the
expense for conflict counsel and provide
better geographical availability for OIDS
clients and the courts. The Division
represents clients in 32 counties
primarily in the eastern portion of the
state, in addition to hawving primary
responsibility for conflicts arising in the
remainingcounties. InFiscal Year 2004,
3 trial attorneys, 1 Administrative
Assistant II, and 1 investigator left the
Division. One trial attormey and 1
investigator were hired to fill the
vacancies. In Fiscal Year 2004 the staff
of the Division consisted of achief capital
counsel, chief deputy counsel, both with
a full caseload, 3 first-chair attorneys,
and 4 attorneys with second-chair and
appellate responsibilities. The Division
employed 4 investigators and 3 support
staff.

% Trial Caseload

Fiscal Y ear 2004 began withacarryover
of 16 oases pending from the previous
fiscal year. The Capital Trial Tulsa
Division opened 19 cases, bringing the
total caseload for the year to 35 cases.
The division conoluded 18 oases and
carried 17 cases over into the Fisoal
Y ear 2005.

% Fiscal Year 2004 Results

Result of 2 cases tried in Fiscal Year
2004 (1 jury trial and 1 re-sentencing
jury tria):

-2 death sentences.

The Division had 6 cases in whioh the
bill of particularswasdropped, resulting
in 6 negotiated pleas as follows:

-4 life without parole sentences
-2 life with parole sentences

The Divison had 1 oase where the
negotiated plea wastoalesser charge of
second degree murder, sentenced to 35
years with eredit for time served.

The Division had 1 olient that wasfound
incompetent without likelihood of
obtaining competency inthefuture. The
division had 1. case in whioh the oharges
were dismissed. The olient remains in
jail on other oharges.

There were 3 cases closed in whioh no
aotion was taken during Fiscal Year
2004; 2 conflict oases whioh were
referred out o the division; 1 client who
hired private counsel, and 1 client that
died while charges were pending.

Trial Program
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% Final Results of Caseload Concluded

Death sentence
Life without parole*
Lifewith parole
Reduced charge/term of years
Closed - no action taken* *
Conflict o interest
Dismissal & Charge
Retained private counsel
Incompetent
Died while charges pending
/
: Total

L VI - )

-
[

* As set forth above - LWOP includes
negotiatedpleasandnegotiated di smissal
of Bill of Particulars.

** The State did not fite Bill of
Particulars.

9

o Appe“ate Caseload

Eight appeals were carried over from
Fiscal Year 2003. Two new appeals were
initiated and 1 appeal was completed
during Fiscal Year 2004. There are 9
appellate cases carried over to Fiscal
Y ear 2005.
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cbapter

¢ Appe[[ate' Program

The Appellate Program consistsd three
Divisions whiech provide legal
representation to agency clients who
have a right under State law to appeal
their convictions and sentences and who
have been judicially determined to be
unabl e to afford appellate counsel.

Theright toan appeal inacriminal case
is guaranteed by ArticleII, Section 6 o
the Oklahoma Constitution, Section
1051 o Title 22 o the Oklahoma
Statutes, and, in death penalty cases,
Section 701. 13 of Title 21 and Section
1089 o Title 22 o the Oklahoma
Statutes. The right to counsel at State
expenseondirect appeal wasestablished
under the Federal Constitution by the
United StatesSupreme Court in Doughs
v. California, 372 U.S. 353 (1963). The
right to counsel at State expense in
capital post-conviction proceedings is
found in Section 1089 o Title 22.

The Appellate Program is appointed to
represent clients in accordance with the
Indigent Defense Act, Sections 1355 -
1369, and the Uniform Post-Conviction
Procedure Act, Section 1089 (capita
cases) o Title 22 o the Oklahoma
Statutes.

% General Appeals Division (Non-
Capital Appeals) |

The General AppeasDivision isappointed
by the district courts o Oklahoma to
represent clientson direct appeal from the
trial court to the Oklahoma Court of
Criminal Appeas in cases where the
defendant has been sentenced to a term of
imprisonment up to life imprisonment
without the possibility of parole.

The Division is appointed in 75 counties
and i n Oklahoma County and T ul sa County
when the public defenders have a conflict
o interest or where the defendant was
represented by retained counsel at trial and
is judicially determined to be indigent on
appeal. Legal services are provided by
salaried attorneys and, in rare cases, by a
privateattorney under contract after acase
has been remanded to the trial court for a
hearing. The cost o expert assistance and
investigative services, if any, arefundedin
the Division budget.

If the Genera Appeas Divison has
difficulties meeting court deadlines
because o an unusually high number of
court appointments, theagency entersinto
contracts with private attorneys on a case-
by-case basis to represent Division clients

on appeal. Y\

i
If the General AppeasDivisionisunableto
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accept court appointments because of a
conflict of interest arising from a prior
court appointment, the agency enters
into a contract with a private attorney
on a case-by-case basis to represent the
client on appeal .

The filing of Qeneral Appeals Division
cases cannot be delayed because of the
decision by the Tenth Circuit Court of
Appealsin Harris v. Champion, 15 F. 3d
1538 (10" Cir. 1994). The agenecy Wasa
defendant in the Harris class action
litigation, brought by agency clientswho
alleged prejudice from delays in filing
their briefs on appeal. The Tenth
Circuit held there is a rebuttable
presumption of a Due Process violation
if a non-capital appeal has not been
decided within two years of judgment
and sentence, making it mandatory for
the appellate attorney to file a brief
within the deadlines established by the
Court of Criminal Appeals.

The General AppealsDivision began FY-
2004 with 301 open cases in various
stages of appeal before the Court of
Criminal Appeals, and received
appointments in 299 additional cases
during the fiscal year. The Division
olosed 315 cases, ending thefiscal year
with 285 Qpencases to be carried into
Fiscal Year 2005. A map showing the
distributionof cases handled, by county,
is attaohed as Appendix B.

Attorneys in the General Appeas
Divisionfiled Briefs-in-Chief on behalf of
241 clients during Fiscal Year 2004. Of
those, 19 involved clients convicted of
homicide, including 16 clients convicted
of first-degree murder. In addition,
Division attorneys appeared for 14 oral
arguments before the Court of Criminal
Appealsinfast track cases, andfiled 18
reply briefs and 8 petitions for
rehearing.

TheDivisian closed 315 casesduringthe
year, most due to the Court of Criminal
Appeals reaching a final decisionin the
case. In 64 of those cases, relief was

obtained on behalf of the client. Other
cases were closed for various reasons.
Seven cases, including 6 first-degree
murder cases, were closed by the Division
when they were transferred within the
agency to the OIDS Capital Direct Appeals
Division for briefing. Three cases were
closed because they were contracted to
outside counsel. Thirty-one appeals were
closed after the appeal was dismissed,
either at theclient's request or because the
Court of Criminal Appeas lacked
jurisdiction to hear them; 9 cases were
closed because the System was not
properly appointed to handle them; and 3
cases were olosed beoause outside counsel
was retained by the client. Additionally, 4
appeals were closed due to consolidation
with other oases.

% TIncoming Cases

Two hundred ninety-nine new cases were
received from54 o the State's 77 counties.
Almost onefourth of the incoming
caseload, or 70 cases, arose from
Oklahomaand Tulsacounties, and 9 of the
25 first-degree murder casesreceived from
across the state arose from those two
counties. The incoming caseload also
included drug trafficking and sex offender
cases with sentences df life without parole.

Appellate Program
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Summary of Gases Closed
Number
Reason for Closing o Cases %
Decision of Court o
Criminal Appeals 258 82 %
Cantracted to
Outside Counsel 3 1%
(Conflict & Backlog)
Rejected or Dismissed
for Lack of
Jurisdiction 31 10 %

(Dismissed at Client's request)

L,
QIDS not properly
appointed/ 9 3%
appeal out o time

Outside Counsel

Retained by Client 3 1%

Transferred to

another Division 7 ‘2 9%

Other (Consolidated) 4 19% -
TOTAL 315 100%

Analysis of Tncoming Cases

Types of Appeals

Revocations 22%
l Guilty Pleas 13%

Felony Direct 59% f

R

Thegraph abovedemonstratesthe types
of appeals handled by the General
Division.

Except for juvenile appeal s (included in

the "other" category), appeals of
everything from burglary to first degree
murder involve opening briefs o up to 50
pages in length. Other appeals involve
juvenileand misdemeanor appeals, as well
as responses to State appeals of adverse
rulings.

The General Appeads Division receives
casesfrom clients whowererepresented by
either appointed counsel or retained
counsel at trial. Almost one-third of the
incoming General Divisionclientsin FY-04
were represented at trial by retained
counsel.

Themagjority of theconvictionsin the cases
appealed by the General Division are
violent crimes, including all degrées o
murder and manslaughter, child abuse,
assaults, robberies, kidnapping and first
degree arson. The subcategory o sexual

Types of Offenses Appealed

3t B
1 Drugs 33% i
, Violent 34% Siher 3%
“Propefty 13%
Sex 17%

offenses includes such violent offenses as
rape and molestation, as well as related
crimes such asfailure to register as a sex
offender. Drug offenses are the second
leading category o offenses appeal ed.

An analysis o the sentences received by
clients in the incoming cases received
during Fiscal Year 2004 by the General
Division reflects that almost one-fourth of
the clients have been incarcerated with
sentences greater than lifeimprisonment;
and more than one-third are serving
sentences of greater thax%, 20 years

2004 Annual Report & 25

Appellate Program



imprisonment (Cases where sentencing
information was not available are not
reflected in this chart).

Length of Sentences Appealed

N \&«i\

N 11-20 Years 21% 'ﬁf e

VAN

% Capital (Ded Penalty) Appeals

The Capital Direct Appeals Division
represents indigent defendants who
have been oonvicted of murder in the
first degree and sentenced to death in
Oklahoma District Courts. This
includes defendants who have been
convictedat jury trials,benchtrials, and
after entering pleas o guilty. Although
the Divison's primary responsibility is
to represent these defendants in their
direct appeal to the Oklahoma Court o
Criminal Appeals, the Division often
servesclientsin three different courts.

OIDS is appointed by the district courts
of Oklahoma to represent clients on
direct appeal from the trial court to the
Court of Criminal Appeals in cases
where the defendant issentenced to die.
Direct appeal in a capital case also
includes filing a petition for a writ of
certiorari in the United States Supreme
Court if the case is affirmed by the
Court o Criminal Appeals.

The Capital Direct Appeals Division is
appointed by the district courtsin all 77
counties where the defendant was

represented by retained counsel at trial but
is judicially determined to be indigent on
appeal, or where OIDS' capital trial
divisions or Oklahoma County or Tulsa
County public defenders have a conflict o
interest.

At thebeginningd Fiscal Year 2001, inan
effort toreducetheneedtoraiseineffective
assistance of counsel ¢laims against
agency attorneys and to enhance capital
representation at the trial level, OIDS
restructured the Capital Appellate
Program. Personnel and resources were
internally transferred from the Capital
Direct AppealsDivision to the two Capital
Trial Divisions. Both the Capital Trial
Division-Norman and Capital Trial
Division-Tulsabegan handling,the direct
appeals of cases tried by their respeotive
Divisions which resulted in a sentence o
death or life without parole. The Capital
Direct Appeals Division will continue to
handle the direct appeals o casesin which
the client retained private counsel at trial
but is judicially determined to be indigent
on appeal or when the two capital trial
divisions have a conflict d interest and an
OIDS contract attorney is hired to
represent the client at trial.

Theappellate attorneysin the Capital Trial
Division-Norman are appointed to perfect
capital direct appealsin 45 counties (until
May 2003, new appeintmehnts included
Oklahoma County when the publioc
defender had a confliot of interest), in
addition to primary responsibility for
conflictsarisinginthe remainingcounties.
Appellate attorneys in the Capital Trial
Division-Tulsaareappointed by thedistrict
courtsd 32 countiesintheeastern third of
the State (until May 2003, new
appointments included TulsaCounty when
the public defender had a conflict o
interest), in addition to primary
responsibility for conflicts arising in the
remaining counties.

If the appellate attorneysinthe twoCapital
Trial Divisions, the Capital Direct Appeas
Division, or the Capital Post-Conviction
Divison are unable to %ccept court
appointments because o conflict of

AppellateP r o p
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interest arising from a prior court
appointment, the agency enters into a
contract with a private attorney on a
case-by-case basis to represent the
clients on appeal.

The Capital Post-Conviction Division is
appointed to represent all death-
sentenced defendants in post-conviction
proceedings. By statute, the Capital
Post-Conviction Division must represent
all death-sentenced defendants,
includingthose whowererepresented by
the Oklahoma County or Tulsa County
public defendersondirect appeal. Legal
services are provided by salaried
attorneys and investigators.

Since November 1995, post-conviction
applicationsin a death penalty case are
filed in the Court of Criminal Appeals
while the oapital direct appeal case is
still pending. Before the statutory
changes, post-conviction applications in
a death penalty case were treated like
non-capital post-conviction cases and
filed in district court after the capital
direct appeal case was decided by the
Court of Criminal Appeals.

Legal servicesin both Divisions are
provided by salaried attorneys and
investigators, assisted in some cases by
aprivateattorney under contract after a
case has been remanded to the trial
court for a hearing.

< Cam'ta[ Direct Am_ [s Division

The Divisionis appointed by the District
Court to represent the client-in a direot
appeal from that court's judgment and
sentence. In many cases the Division
will file a supplemental designation of
the record with that court, and on
occasion will represent the client at an
evidentiary hearingin theDistrict Court
when the Court of Criminal Appeals
remands the case back to the trial court
for such ahearing. The direct appeal is
heard and decided by the Court of
Criminal Appeals. If the Court of

Criminal Appeals affirms the judgment
and sentence, the Division will represent
the client in his attempt to obtain direct
review in the United States Supreme
Court. This representation entails the
filing of a Petition for a Writ of Certiorari
and further briefing and oral argument in
the Supreme Court if the writ is granted.

In the normal course o events the
Division's representati on does not end until
relief iseither obtained for the client or is
denied in the Supreme Court. The usual
exceptions are waivers o appeals by the
client, or the death of a client.

While the Division's workload is hormally
limited to oapital cases, in Fisoal Year
2000, for purposes o organizational
economy and inter-divisional cooperation,
the Division began accepting appeal s from
first degree murder convictions where the
sentence of death was not imposed.

< Caseload

The Capital Direct Appeals Division began
Fiscal Year 2004 with 6 pending capital
cases and 15 casesin whioh the client was
convicted of murder inthefirst degree but
sentenced to life or life without parole.
During thefiscal year, 4 new capital cases
and 6 new non-capital cases were opened.
By the end of the year, 2 oapital cases and
15 non-capital case wereclosed, leavingthe
Division with 14 active cases, 8 o these
being capital, and 6 non-capital cases.

K/

% Statewide Distribution

The following is a breakdown o the
distribution o Division capital cases
among the various counties:

< County
(1) Canadian 10%
(2) Grady 10%
3) Oklahoma 10%
(4) Osage 10%
(5) Pontotoc 10%
(6) Rogers 1(9?6
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(7) Tillman 10%
(8) Tulsa 30%

The statewide distribution of the non-
capital cases handled by the Division is
asfollows:

O

% County

(1) Carter 5%
(2) Comanche 14%
(3) Kay 5%
(4 Kiowa 5%
(5) LeFlore 5%

/ 8) Muskogee 5%

I g7)) Okl ahogma 339%
(® Sequoyah 5%
9 Tulsa 23%

%% Disposition of Cases

Twelve non-capital cases were affirmed
by the Court of Criminal Appeas and
subsequently closed during Fiscal Y ear
2004. Onenon-capital casewasreversed
and remanded for a new trial, 1 non-
capital client received a sentence
modification and 1 non-capital oase was
affirmed in part and reversed in part by
the Court of Criminal Appeals. Of the 2
capital cases closed during Fiscal Y ear
2004, 1 casewasreversed and remanded
for a new sentenoing hearing and the
other case was closed after being
transferred to contract counsel because
of aDivision conflict.

% Capital Pogt Conviction Diwision

At the beginning of fiscal year 2004, the
Capital Post Conviction Division was
appointed in 37 cases. Through the
year, the Division acquired 8 new cases,
and closed 13 cases. The Division
started fiscal year 2005 with 32 cases.

After the Supreme Court issued the
landmark decisionin Atkinsv. Virginia,
538 U.8. 304, 122 8.Ct. 2242, 153
L.Ed.2d 335 (2002), prohibiting the
execution of the mentally retarded, the
Division was assigned the task of

representing several clients on this issue.
The representation o these clients
continues into fiscal year 2005.

During fiscal year 2004, the Division
conducted 2 evidentiary hearings and 5
jury trials on the issue d mental
retardation. The 2 caseswhereevidentiary
hearings were conducted have
subsequently beenremandedfor jury trials
on the mental retardation issue. The 5
cases that went to jury trial are at various
stages of review at the Court o Criminal
Appeals. One mental retardation case that
had been remanded for a jury trial was
resolved when the State agreed the client
was mentally retarded. The trial judge
modified the death sentence to life without
parole and the Court of Criminal Appeals
affirmed that disposition o the case,
thereby removing the client from death
row. The Divisionwas foreed to withdraw
from 2 of these mental retardation cases
when a conflict arose the prohibited the
Division's continued representation.

Another successor post conviction case
involving misconduct by Joyce Gilchrist,
the former forensic chemist from the
Oklahoma City Police Department, was
remanded for an evidentisry hearing.
Those proceedings continued into Fiscal
Y ear 2005.

Although the main foeus of the Division
has continued to be the mental retardation
cases, the Divison has continued to
investigate, prepare and file original
applicationsfor post conviction relief. The
Division strives to provide a thorough
review o each case to ensure the clients
have the best chance d obtaining relief
when the cases move Fom state court into
the federal system.

Appellate Program
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o DNA Testing Program

The DNA Forensic Testing Act, Title 22
O.S. §§ 1371, et.seq., became effective
July 1, 2000, creating the DNA Forensic
Testing Program. The Program is
affiliated with the Capital Direct Appeals
Divison and is available to indigent
persons who are presently incarcerated
on felony offenses and have a claim o
factual innocence based on scientific
evidence. The Program is currently
staffed with two attorneys and an
investigator.

< Total Casss

Since its inception, the Program has
distributed 763 applications in response
to initial inquiries and requests. In
Fisoal Y ear 2004, the Statewide Program
received a total o 71 new applications.
Thusfar, atotal d 393 applications have
beenrejected. One hundred and eighty o
theseapplicantswere not eligiblebecause
they were convicted in jurisdictions
outside the State d Oklahoma. Two
hundred and thirteen Oklahomainmates
were rejected either because their case
did not meet Program criteria or viable
test samples could not be obtained. The
remaining cases are in various stages o
the assessment process.

In Fisoal Year 2004, the Program
conducted DNA testing on behalf o 6
Oklahoma inmates. DNA testing
completely' exonerated 1 inmate, Calvin
Scott, whose conviction was out of

Pontotoc County. The Program assi sted
outside counsel with DNA testing in 2
cases. Although testing in those cases
did not implicate theinmates, the testing
did not completely exonerate them and
pleadings have been filed addressing the
results from this testing. Testing in 2
other cases implicated the inmates. On
the request o the Program, 1 case
associated with the G@Gilchrist
investigation was tested by the FBI. The
results from this testing were
inconclusive and further testing is
anticipated. Currently, investigationsin
several other cases are almost complete
and formal requestsfor testingin Fiscal
Y ear 2005 are anticipated.

< Statewide Distribution of Cases

There were 34 official in-state applicants
to the Program in Fiscal Year 2004.
These Applicants came from the
following counties, as shown in the
"Program Applications” chart:

DNA Testing Program
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COUNTY # APPS

Cleveland
Comanche
Creek
Custer
Grady

Kay
McClain
McCurtain
Oklahoma 1
Payne
Rogere
Tulsa

7/ HBwashington

Washita

Wagoner 1
" TOTAL 34

L R T I T U )

The DNA Program iscurrently assessing
28 applications. The crimes associated
with these applications are categorized
asfollows:

Homicide 10
Homicide/Sex. Assit 3

Sexual Assault 15

% Multi-Agency tnoestigation of Oklahoma
City Police Chemrist Joyce Gilchrist

In May 2001, the DNA Forensic Testing
Program joined the Oklahoma State
Bureau o Investigation (OSBI) and the
Office dof the Attorney General informing
a multi-agency task force to investigate

the work o former OklahomacCity Police
Department Forensic Chemist Joyce
Gilchrist.

% OSBI's Review of Gilchrist Files

The OSBI received 1,448 case files when
the Gilehrist investigationbegan. At that
time, casefilesfrom 1980,1981 and 1990
were missing. OF these 1,448 cases, 424
were "no analysis' cases meaning that
Gilchrist did not do any forensic work in
the case. An additional 400 to 500 files
were marked "hold" which means there
was only limited analysis performed. At
the end of June 2001, the OSBI received
an additional 203 case files from 1990.
O these 203 cases, 70 were“no analysis"
cases.

In total, the OSBI received 1,651 case
files o which 494 were not reviewed
because no analysis had been performed
by Gilchrist. The OSBI team reviewed
1,193 total case files, of which they
recommended further review in 195
cases.

<%

Program Review of Gilcprist Files

The DNA Forensic Testing Act requires
that the defendant must be " presently
incarcerated.” O the 1,193 cases
reviewed by the OSBI, only about 500 o
those cases are ones in which a suspeot
was arrested and eventually prosecuted.
In many o these case files, the suspeot
was unknown. While the OSBI can still
review Gilehrist’s forensic work in these
cases, the Program oannot retest the case
because there is no corresponding
convicted defendant. O those 500 cases
where a defendant could be identified,
approximately 300 o these individuas
are no longer incarcerated. From the
entire OSBI case file list, the Program
was only able to identify 203 inmates
who are currently incaroerated.
Applioations were sent to all o these
individuals. Since the inception o the
investigation, 84 o thes?; applications
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were returned (72 noncapital and 12
capital).

“*  Program's Review o 105 Recommended
Cases

Of the 195 cases on the OSBI's
recommendedlist, the Program wasonly
able to identify 72 individuals who are
still incarcerated. To date, 35 inmates
have submitted applications.

# - Total Number of Gilchrist Cases Rewiewed
/" through Fiscal Year 2004

i

v Applications sent to inearcerated
inmates identified on OSBI lists
totaled 203.

v Applications submitted todate
(capital- and noncapital cases)
totaled 88.
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10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

County

Cleveland
Pottawatomie
Payne
Garfield
Custer

Kay
Muskogee
Creek
Pittsburg
Bryan
Canadian
McCurtain
LeFlore
Comanche
Washington
Carter -
Garvin
Ottawa
Caddo
Grady
Wagoner
Stephens
Cherokee
Rogers
Jackson

Pontotoc

“Okmulgee

Mayes

Delaware

# of

Appts

1,454
1,270
1,117
1,012
957
957
951
937
907
861
825
800
629
613
603
551
536
535
528
490
482
ar7
457
449
445
441
412
410
398

OKLAHOMA INDIGENT DEFENSE SYSTEM

Non-Capital Trial Division
FY-2004 New Appointments
(Contracts and Field Offices)

30
31
32
33

35
36
37
38
39
40
41
42
43
44
45
46
47

49

51
52
53

55
56
57

County

Mclntosh
Lincoln
Osage
Seminole
Sequoyah
Woodward
Latimer
Choctaw
Beckham
Logan
Adair
McClain
Coal
Kiowa,
Pushmataha
Atoka
Texas
Okfuskee
Murray
Noble
Marshall
Haskell
Hughes
Nowata
Tillman
Blaine
Love
Pawnee

Washita

# of
Appts

389
387
368
361
332
320
316
315
299
294
201
282
236
233
222
219
209
204
195
187
184
176
163
154
154
138
135
134
131

County

59 Johnston
60 Craig

61 Dewey

62 Greer

63 Cotton

64 Grant

65 Woods
66 Major

67 Alfalfa

68 Jefferson
69 Kindfisher
70 Harmon
71 Roger Mills
72 Cimarron
73 Ellis

74 Beaver

75 Harper

75-County
TOTAL

# of
Appts

129
124
110
98
94
92
83
69
55

50
47
39
30
25
24

28,661
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CiIMARRON

No Appeals 1.2 Appeals

Adair
Alfafa
Beaver
Cimarron
Dewey
Ellis
Harmon
Harper
Love
Major
Murray
Nowata
Tillman
Woods
Woodward

Cotton, 1
Cod, 1
Kingfisher, 1
Latimer, 1
Okfuskee, 1
Pawneg, 1
Atoka, 2
Craig, 2
Greer, 2
Grant, 2
Johnston, 2
Roger Mills, 2
Wagoner, 2

35 Appeals
Cherokee, 3
Hughes, 3
Jefferson, 3
Logan, 3
McClain, 3
Marshall, 3
Mayes, 3
Noble, 3
Osage, 3
Beckham, 4
Blaine, 4
Leflore, 4
Lincoln, 4
McCurtain, 4
Canadian, 5
Garvin, 5
Haskell, 5
Kay, 5
Kiowa, 5
Pontotoc, 5
Sequoyah, 5
Washita, 5

GENERAL APPEALSDM SION
600 CasesHandled During FY-04

Distribution by County
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N i3 24 STEPHENS _
‘ TILLMAN 26 iPUSHMATAH:—\
COTTON :
6-10 Appeals ) e cmenl JOHNSTiN 2 \ " - 4 .
Rogers, 6 ERSON 14 TR, McCURTAIN
Texas, 6 11-20 Appeals 3 b ove ISHALLC  savan CHOCTAW
Garfield,7  Choctaw, 11 3 6 "
Okrnulgee, 8 Custer, 12
Payne, 8 Caddo, 13 21-50 Appeals
Seminole,8  Jackson, 13 Cleveland, 22
Delaware,9  Pittsburg, 13 Comanche, 24
Ottawa, 9 Washington, 13  Stephens, 26
Mclintosh, 10 Pushmataha, 14
Carter, 14 50+ Appeals
- Bryan, 16 Tulsa, 66
- Muskogee, 17  Oklahoma, 93 .
Creek, 18
Pottawatomie, 18
Grady, 19





