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SUMMARY OPINION
LUMPKIN, JUDGE:

Appellant, Gregory Lee Jackson, Jr., was tried by jury in the District
Court of Oklahoma County, Case No. CF-2001-1698, and convicted of Driving
Under the Influence of Alcohol (2nd offense), Count I, in violation of 47
0.5.2000, § 11-902, and Driving While Privilege Suspended, Count II, in
violation of 47 0.S.1999, § 6-303. The jury set punishment at three (3) years
imprisonment on Count I and one (1) year incarceration in the county jail and
a $200.00 fine on Count II. The trial judge sentenced Appellant accordingly
and ran the sentences concurrently. Appellant now appeals his convictions
and sentences.

Appellant raises the following propositions of error in this appeal:

I. Instructional error left Appellant’s jury without proper
guidance on lesser offenses and denied Appellant a fair trial;

I. Insufficient evidence existed to convict Appellant of driving
under the influence; and

1I. The cumulative effect of the errors addressed above deprived
Appellant of a fair trial.



After a thorough consideration of these propositions and the entire record before
us, including the original record, transcripts, and briefs of the parties, we find
reversal is required with respect to Count [, Driving Under the Influence.

With respect to proposition one, we find plain error occurred when
Appellant did not receive a jury instruction for the crime of driving while
impaired, 47 O.S. Supp.1999, § 761, as a lesser-included offense to the charged
crime of driving under the influence of alcohol.! Penny v. State, 765 P.2d 797,
800 (Okl.Cr.1988); Lashley v. State, 757 P.2d 845, 846 (Okl.Cr.1988);
Bernhardt v State, 719 P.2d 832, 833-34 (Okl.Cr.1986); Shrum v. State, 991
P.2d 1032, 1035 (Okl.Cr.1999); Yell v. State, 856 P.2d 996, 997 (OKkl.Cr.1993);
and 47 O.S.Supp.1999, § 753. The error was not harmless. Simpson v. State,
876 P.2d 690, 702 (Okl.Cr.1994). Propositions two and three are thus moot.

DECISION

The judgment and sentence on Count I, driving under the influence of
alcohol, is hereby REVERSED and the matter is REMANDED to the District
Court of Oklahoma for a new trial with proper instructions. The judgment and
sentence on Count II 1s hereby AFFIRMED.
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' The jury was, however, instructed on the definition of “impaired ability,” but was not given
any guidance as to why that definition was included in the instructions. We find this situation
confusing, from a juror’s perspective.
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