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LUMPKIN, JUDGE:

Petitioner, Gina Diane Eslick, was charged by Information in the District
Court of Ottawa County, Case No. CF-2010-467B, with Maintaining a Place
Resorted to by Users of Controlled Drugs (Count 1) (63 O.8.5upp.2004, § 2-404);
Manufacturing of Controlled Dangerous Substance Within 2000 Feet of School
(Methamphetamine} (Count 2) (63 0.5.5upp.2005, § 2-401(GQ)); Child
Endangerment (Count 3) (21 O.S.Supp.2009, § 852.1); Unlawful Possession of
Controlled Drug (Methamphetamine and Marijuana) (Count 4) (63
0.8.8upp.2009, § 2-402); and Unlawful Possession of Drug. Paraphernalia
(Count 5) (63 O.S.Supp.2004, § 2-405). On March 17, 2011, Petitioner entered a
negotiated plea of guilty before the Honorable Robert G. Haney, District Judge.
Pursuant to the plea agreement, the trial court dismissed Count 5 and delayed
sentencing Petitioner pending her completion of or termination from the Ottawa
County Drug Court Program. Petitioner’s sentencing agreement provided that, if

she was terminated from the Drug Court Program, the court would sentence her

to imprisonment for five (5) years, a $1,000.00 fine, $1,000.00 Victim’s



Compensation Assessment, $100.00 District Attorney Drug Task  Force
assessment, and courts costs in Count 1; imprisonment for twenty (25) years
with all but the first ten (10) years suspended, $50,000.00 fine with the first
$49,000.00 suspended, $1,000.00 Victim’s Compensation Assessment, $100.00
District Attorney Drug Task Force assessment, and courts costs in Count 2;
imprisonment for four (4) years, $1,000.00 fine, $1,000.00 Victim’s
Compensation Assessment, $100.00 District Attorney Drug Task Force
assessment, and courts costs in Count 3; imprisonment for twenty five (25) years
will all but the first ten (10) years suspended, $1,000.00 fine, $1,000.00 Victim’s
Compensation Assessment, $100.00 District Attorney Drug Task Force
assessment, and courts costs in 'Count 4, each to run concurrent with each
other.

On February 21, 2013, the State filed a Motion to Revoke From Drug Court
requesting that Petitioner be revoked from the Drug Court Program and
sentenced pursuant to the plea agreement. On F ebruary 26, 2013, the Disfrict
Court sustained the State’s Motion and revoked Petitioner’s participation in the
Drug Court Program.! The District Court sentenced Petitioner in accordance
with the plea agreement.

On February 28, 2013, Petitioner filed her Application to Withdraw Plea of
Guilty. At a hearing held on March 7, 2013, the trial court denied the motion. It

is that denial which is the subject of this appeal.

! Petitioner has separately appealed the revocation of her participation in the Drug Court
Program. See Eslick v. State, Case No. F-2013-402. On May 17, 2013, this Court ordered the
appeal records in both cases to bhe cross-referenced but the appeals have not been
consolidated,
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Petitioner raises the following propositions-of- error in support of her-

appeal.

L. Counsel’s conflict of interest prevented Ms. Eslick from
receiving effective assistance of counsel at the hearing on her
application to withdraw plea hearing.

II. Ms. Eslick received an excessive sentence in this case.

After thorough consideration of this proposition and the entire record
before us on appeal inciuding the original records, transcripts, and Appellant’s
brief, we remand this matter to the district court for a proper hearing on
Petitioner’s Application to Withdraw Plea of Guilty with conflict free
representation.

As to Proposition One, we find that Petitioner has demonstrated that an
actual conflict of interest adversely affected her lawyer's performance in the
evidentiary hearing held upon the application to withdraw plea. Carey v. State,
1995 OK CR 55, 1 10, 902 P.2d 1116, 1118; Cuyler v. Sullivan, 446 U.S. 335,
349, 100 5.Ct. 1708, 1718-19, 64 L.Ed.2d 333 (1980). In her Application to
Withdraw Plea of Guilty, Petitioner claimed both that “she was forced by her
attorney to enter into a plea agreement” and that she “did not receive an
adequate [sic] explaination by her attorney of the paperwork she signed.”
Petitioner's interest was to testify against her counsel at the evidentiary hearing.
Carey, 1995 OK CR 55, § 10, 902 P.2d at 1118. However, the same attorney
represented Petitioner at the evidentiary hearing as during the plea. It was
clearly against defense counsel's interests for him to establish Petitioner's claims.

Id. 1t was error for the trial court to proceed with defense counsel representing
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Petitioner.at the evidentiary hearing. Id. Therefore, we find that this-matter
should be remanded to the district court for appointment of conflict-free counsel
and a new hearing on Petitioner’s Application to Withdraw Plea of Guilty.
Our resolution of Proposition One renders Proposition Two moot.
DECISION

The Petition for Writ of Certiorari is GRANTED. The case is REMANDED to

the District Court for appointment of conflict-free counsel, and a new hearing on
Petitioner’s Application to Withdraw Plea of Guilty consistent with this Opinion.
Pursuant to Rule 3.15, Rules of the Oklahoma Court of Criminal Appeals, Title 22,
Ch. 18, App. (2013), the MANDATE is ORDERED issued upon the delivery and
filing of this decision.
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