IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA

JASON DUANE BARNES,

Appellant, NOT FOR PUBLICATION

V. No. RE-2014-575

THE STATE OF OKLAHOMA,
FILED

T et Ve Vel Vet et e —— Se——

Appellee.
STATE OF O] AHOMA

JUL 21 2015

MICHAEL 8. RICHIE
CLERK

The Appellant, Jason Duane Barnes, appeals from an order entered by

SUMMARY OPINION

JOHNSON, JUDGE:

the Honorable Jana K. Wallace, Associate District Judge, revoking the balance
of Appellant’s suspended sentences, cight years and ten months, in Case No.
CF-2005-163 in the District Court of Choctaw County. On February 7, 2006,
Appellant entered a plea of nolo contendere to Count 1: Manufacture of CDS;
and Count 2: Maintain House Where CDS is Kept. He was sentenced to terms
of ten years on Count 1, and five years on Count 2, to run concurrently with
credit for time served and all suspended except for the first year. On February
1, 2010, the State filed a first application for revocatiqn of Appellant’s
suspended sentences, to which Appellant stipulated, and sixty days of his
suspended sentences were revoked.

On February 11, 2014, the State filed the current motion to revoke
Appellant’s suspended sentences alleging he violated probation by committing

the crime of Domestic Abuse Resulting in Great Bodily Injury as charged in
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Oklahoma County District Court Case No. CF-2012-6774. On June 17, 2014,
the revocation hearing was held before Judge Wallace. The State introduced as
evidence Appellant’s Judgment and Sentence, and other documents, in
Oklahoma County District Court Case No. CF-2012-6774, Appellant objected
and demurred claiming the Judgment and Sentence was not final. Judge
Wallace overruled Appellant’s objection and demurrer and revoked the balance
of Appellant’s suspended sentences, eight years and ten months.

Appellant filed this appeal from the revocation of the balance of his
suspended sentence asserting four propositions of error:

1. THE DISTRICT COURT ABUSED ITS DISCRETION IN
FINDING THE EVIDENCE SUFFICIENT WHERE THE STATE
FAILED TO PROVE THE FINALITY OF THE JUDGMENT
INTRODUCED TO PROVE A VIOLATION OF PROBATION.

H. THE DISTRICT COURT ORDER ISSUED
CONTEMPORANEOUSLY WITH THE REVOCATION OF THE
REMAINING BALANCE OF MR. BARNES’ SUSPENDED
SENTENCE IN FULL IMPERMISSIBLY EXTENDED THE
ORIGINAL SENTENCE.

III. THE JULY 21, 2014, “ORDER REVOKING SUSPENDED
SENTENCE” ISSUED SUBSEQUENT TO THE OPEN COURT
REVOCATION ANNOUNCEMENT AND
CONTEMPORANEOUS ORDER OF JUNE 17, 2014, MUST
BE DECLARED VOID.

1IV. THE “ORDER REVOKING SUSPENDED SENTENCE” ISSUED
SUBSEQUENT TO THE CONTEMPORANEOUS ORDER
MEMORIALIZING THE REVOCATION OF APPELLANT’S
SUSPENDED SENTENCE IMPERMISSIBLY EXTENDS MR.
BARNES’ SENTENCE AND IMPERMISSIBLY IMPOSED A
TERM OF POST-INCARCERATION PROBATION.

The State has filed a response agreeing that there is merit to Appellant’s

Proposition I. The State acknowledges that the District Court erred in failing to



sustain Appellant’s objection to State’s exhibit 1 and in féiling to grant the
demurrer to the state’s evidence.
ANALYSIS =
A suspended sentence may not be revoked, in whole or part, for any
cause unless a petition setting forth the grounds for such revocation is filed
and competent evidence justifying the revocation of the suspended sentence is
presented to the court at a hearing to be held for that purpose. 22 0.8.2011, §
991Db(A). The evidence must show by a preponderance of the evidence that the
defendant has violated the rules and conditions of his probation. Robinson v.
State, 1991 OK CR 44, { 3, 809 P.2d 1320, 1321. When the State seeks to
revoke a suspended sentence on the basis a new crime has been committed,
the State must either prove each element of the offense alleged, or must
provide strict proof of the finality of the judgment and sentence imposed for the
new crime. Sams v. State, 1988 OK CR 137, { 6, 758 P.2d 834, 835. A
judgment and sentence hecomes ﬁnal when the defendant_ does not appeal
within the time prescribed for direct appeal or, if the defendant perfects a direct
appeal, final disposition is made and entered by the appellate court. Pickens v.
State, 1989 OK CR 58, 12, 779 P.2d 596, 598.
Both Appellant and the State agree that the only evidence presented at
the revocation hearing was Appellant’s Judgment and Sentence in Oklahoma
County District Court Case No. CF-2012-6774. No evidence was presented

that the Judgment and Sentence was final, Therefore, this matter must be




reversed and remanded to the District Court for further proceedings. See
Pickens, supra.
DECISION

The order of the District Court of Choctaw County revoking the balance of
Appellant’s suspended sentences, eight years and ten months, in Case No. CF-
2005-163 in the District Court of Choctaw County is REVERSED and
REMANDED to the District Court for further proceedings. Pursuant to Rule
3.15, Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.18, App.
(2015), the MANDATE is ORDERED issued upon the filing of this decision.
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